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‘Too often the great decisions are originated and given form in bodies made up 
wholly of men, or so completely dominated by them that whatever of special value 
women have to offer is shunted aside without expression.” – Eleanor Roosevelt 

 

Introduction 

The political parties in Zimbabwe signed a historic deal on the 15th September 2008 to put an end 
to the political and economic crisis that has been ongoing since 20001. In this deal, the parties 
agreed to put an end to politically motivated violence and bring all perpetrators to book2, if only 
for the violence that took place between March and June 2008, and this implies that victims will 
have a right to a remedy that usually comprises three aspects; truth, justice, and reparations.  

The new government will have to determine the truth about the abuses, bring the perpetrators to 
justice, and award the victims reparations, be it in the form of compensation, rehabilitation, 
restitution, or all three.  The Global Political Agreement [GPA] does not, however, have any 
provisions for a transitional justice process or any compensatory or reparative process for the 
victims of the violence. To be credible, any effective deal should not only end ongoing violations 
and hold to account those responsible for past abuses, but should also attempt to return the 
victims to the position they were in before the abuses.  

The GPA was welcomed by women as it acknowledges the equality between men and women 
and recognizes women’s role in nation building and the abuses they suffered in the process, and 
continue to suffer, but it must be noted that women’s representation at the negotiations was 
minimal and the issues affecting women were primarily decided by men. What remains to be 
seen is how the clauses in the GPA will be implemented and what real impact it will have on 
women’s lives. The GPA does not look at women as a specific group, but, under Articles 7(a) and 
(d), combines them with the other generic groupings; race, age, gender and political affiliation. 
This suggests that the parties have not regarded women as a particularly vulnerable group in a 
time of crisis, which they obviously are; this has to be acknowledged in the implementation of 
the clauses in the GPA that relate to the position of women. 

In all situations of conflict, merely by virtue of their gender identity, women are both primary and 
secondary victims; they suffer when they are themselves violated, and they also suffer when 
their family members are violated in that they have the responsibility of looking after the injured 
person or persons. This has not been any different in Zimbabwe. There is considerable anecdotal 
evidence of politically motivated violence against women, and organizations have been 
documenting the violence to support the anecdotal evidence.  

In general, warring parties frequently target civilians and women are always primary amongst 
civilians in facing the consequences of the conflict. Women suffer as primary victims when sexual 
abuse is used as a weapon of war; they can be taken as sexual slaves to service the troops, as 
was seen during the liberation war in Zimbabwe where women cooked and provided sexual 
services to the guerilla army at their bases, and, in recent times, the militia camps to which 
women and young girls were abducted and abused. They are raped to dehumanize them and as 
a form of punishment for their male family members, as rape not only humiliates the person 
raped but also the whole family and their community. The specific sexual violence against women 
is in addition to other forms of violence that men suffer as well; torture, electric shocks and cruel, 
inhuman and degrading treatment. 
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Women also suffer as secondary victims because of their reproductive roles. Many women are 
frequently not economically independent; neither do they usually own resources such as land for 
sustaining their livelihoods. Therefore, when their male family members are injured or killed as a 
result of the conflict, they lose breadwinners, suffer the consequences of being displaced from 
their land, and they lose their status in the community. It is well documented that women suffer 
anxieties over their families and psychological/psychiatric disorders during and after the conflict, 
and often these are suffered silently. The fact that men and women experience life differently 
regardless of war or peace has to be taken into consideration especially after the conflict period 
when issues of redress are being brought up.  

Political Violence against women in Zimbabwe 

To varying degrees, women in Zimbabwe have been victims of political violence in all the past 
decades since the beginning of the Liberation War in the 1970s. Studies of the survivors of the 
Liberation War consistently showed large percentages of women amongst the victims, and this 
was hardly surprising given that the entire population was dragged, willingly and unwillingly, into 
the struggle. An early study showed that 36% of the victims seen were women3, and this was 
against the background of the finding that nearly 1 adult in 10 over the age of thirty years was 
likely to be survivor of torture4. A later unpublished study indicated more clearly the 
consequences for women, with the disturbing finding that, at least in the sample of victims seen, 
women were more likely to have had more severe torture and suffered worse subsequent 
adjustment5.Women were similarly affected during the disturbances of the 1980s in 
Matabeleland. Although the groundbreaking report of the Catholic Commission for Justice and 
Peace and the Legal Resources Centre did not produce a gendered analysis of the violations that 
took place during that time, it was clear from the many case studies reported that women were 
no less likely to suffer violations than their men folk6. A retrospective study of violations against 
women indicated that women from Matabeleland were significantly more likely to have 
experienced gross human rights violations in the 1980s than their Mashonaland counterparts7. 

During the Food Riots in 1998, women were equal targets of the violence inflicted by the police 
and the army, with women suffering assaults, torture, and unlawful detention8. Since February 
2000, women have been continuously reported as victims of the political violence, particularly 
during elections. The most comprehensive data on the violations experienced by women has 
been provided by Women of Zimbabwe Arise [WOZA]9. As the WOZA reports demonstrated, 
violations against women have been steadily increasing since 2000, with the number of violations 
increasing very dramatically in the past three years [2006 to 2008]. So it is clear that women 
activists are very likely to suffer violence at the hands of the state, but it is not only activists that 
are targets, as the reports of the Zimbabwe Human Rights NGO Forum [the Human Rights 
Forum] show10. In their reports, and especially those dealing with elections, women are equal 
targets to men, both because of their political affiliation, but also because of the affiliation of 
their male partners or their family members. For example, the reports on the Presidential Re-run 
in 2008 are replete with example of women being targeted in their homes because of their 
families perceived support for the Movement for Democratic Change [MDC], being assaulted, 
tortured, having their possessions stolen, and their homes burnt11. 

This very brief review cannot do justice to the enormous literature on human rights violations 
over the past decades, nor provide detail on all the ways in which these periods of epidemic 
violence have involved and affected women. However, it should be clear that there is abundant 
evidence for the proposition that women are at least as likely as men to suffer gross human 
rights violations, but the biggest gap in all the literature is on the violations that are usually 
specific to women, rape and sexual torture.  

Whilst there has been considerable anecdotal evidence about rape and sexual torture, the data 
contained in human rights reports has been scanty. This undoubtedly has much to do with the 
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stigma attached to rape and sexual torture, as well as the fact that many of the victims will be 
the least powerful in Zimbabwean society: female, young, rural, generally less well-educated, and 
hence less likely to make any kind of public complaint. Some evidence for this assertion comes 
from an examination of the human rights reports of the past 9 years. 

In the consolidated statistics from the Human Rights Forum, rape was less than 1% of the total 
number of violations [35,574] reported to the Forum. This is an extremely small number 
measured against the many anecdotal reports, but a study on female Zimbabwean refugees in 
South Africa indicated a much higher prevalence of rape, 15% of the women reported this12. 
Presumably it was much safer for women to report their rape when outside of the country, and 
away from further victimization, than it was inside Zimbabwe. This, of course, fits with the 
general finding that women will infrequently complain of rape, and more so in situations of war 
or low-intensity conflict like Zimbabwe. And it is probable that further research, when it is 
possible to do this, will show that the frequency of rape and sexual torture was much higher still. 

Impunity in Zimbabwe 

As indicated above, the issue of reparations is not mentioned in the GPA but it does talk about 
applying the law impartially to ensure that perpetrators of political violence are punished. Article 
18.5(c) implies that, if a victim wants to pursue the civil route under the law, they are entitled to 
do so, and be compensated for the injuries or loss of life and/or property during the periods of 
political violence. The GPA acknowledges the fact that violence ‘dehumanizes and engenders 
feelings of hatred’.  However, if impunity for the perpetrators continues and there is no justice, 
the victims’ hatred and anger will never go away, and may be a source of future conflict13. 
Amnesty International defines impunity as “the failure to bring to justice those who commit 
serious violations of human rights”. 
.  
Impunity in Zimbabwe began in 1975 with the Indemnity and Compensation Act, when 
Rhodesian soldiers were provided with legal indemnity, and retrospective indemnity at that, for 
their actions during the liberation war. This has continued to the present day14. Perpetrators have 
been allowed to go free, leaving the victims and their families with intensified pain, caused by the 
absence of justice, and the fact that the state ignores the violations and allows the perpetrators 
to continue their abuses.  If the new government does not address the issue of human rights 
abuses, it will lose the credibility desperately required and it will have failed to abide to the GPA. 
As the Agreement states, “The power-sharing GPA should ensure justice for past and present 
human rights abuses and correct the systemic failures of governance in Zimbabwe. A political 
GPA built on impunity is unlikely to last – and may well serve as an invitation to more atrocities in 
the future”15. 
According to Amnesty International, the pattern of impunity in Zimbabwe consists of five 
elements16: 

• The government prevents those responsible for human rights 
violations from being brought to justice through the granting of 
presidential amnesties, clemencies, and indemnities;  

• The government has taken steps to obscure or prevent the 
identification of the state’s agents in perpetrating human rights 
violations; 

• Human rights defenders and the independent media are prevented 
from investigating and publishing accounts of human rights violations; 

• Investigations and prosecution of state perpetrators has been blocked 
by the state’s political manipulation of the police; 

• Not simply encouraging the police to serve the political dictates of the 
government rather than the law, but also by eroding the independence 
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of the judiciary and circumventing its effectiveness undermine the 
entire judicial system.  

   
Apart from the formal amnesties and pardons implemented by the Zimbabwe government, a 
culture of practical impunity in Zimbabwe has been reinforced as state agents, the militia, and 
supporters of the ruling party carry out politically motivated violations, and the state condones it. 

 “Zimbabwe has a culture that condones politically motivated torture. Presidential 
pardon and periodic amnesty laws forgive police and military officials involved in 
torture. Police rarely investigate allegations of torture. Credible allegations of 
torture are regularly directed at individuals within Mugabe’s ZANU PF party, 
agents of the Central Intelligence Organization, members of the police, and 
individuals within the pro-Mugabe youth militia.”17  

Human Rights Watch stated that Zimbabwe’s long history of impunity for politically motivated 
crimes has contributed to the current crisis. Those who committed abuses in the past have 
remained free to carry out further acts of violence and intimidation, and have even been 
promoted. In the more recent past, supporters and officials of ZANU-PF, army officials, war 
veterans, and youth militia have been implicated in the killing of at least 163 people and the 
beating and torture of more than 5,000 others between April and August 2008, and tens of 
thousands of Zimbabweans have fled the violence that has plagued the country since the March 
29 elections18. Now that the Zimbabwe unity government has been constituted, it is imperative 
for it to furnish the public with plans for dealing with the crimes of the past and not sweep them 
under the carpet in the spirit of “reconciliation and nation building”. This, as indicated earlier, has 
not worked previously, and is unlikely to work now.  
 
In Zimbabwe, there has not been any serious attempt previously to compensate victims by the 
government, but NGOs have been advocating for reparations and compensation for the victims of 
human rights abuses and torture from both the pre-Independence era and Gukurahundi19. The 
opportunity to advocate for this has come up again with the aforementioned deal.  Traditionally, 
a perpetrator has to pay compensation if wrong is done to another, to appease the victim’s family 
and the spirit of the dead. Compensation was strongly advocated especially where people were 
killed and/or not accounted for. The government in the 1990s, under immense pressure, 
compensated war veterans, and, in 2004, Parliament enacted further legislation that provides 
compensation for political prisoners, detainees and restrictees: The Ex-Political Prisoners, 
Detainees and Restrictees Act (No 20 of 2004). These initiatives have been very selective in their 
targets, and have not addressed the bigger questions about reparations, and have certainly not 
considered explicitly the issue of gender.  

Furthermore, Zimbabwe’s judiciary and police force have been severely compromised under the 
ZANU PF government in the past nine years. The police are allegedly responsible for widespread 
violations, including harassment, threats, and violence against opposition supporters and human 
rights activists, as well as torture and other mistreatment20. Police have routinely refused to take 
action against ZANU-PF supporters and militia implicated in political violence.  

One way of combating impunity, albeit a very partial solution, is to resort to the courts and civil 
action, which has been a reasonably successful strategy employed in Zimbabwe by human rights 
groups on the behalf of victims21. However, civil action is very slow and expensive, and moreover 
depends on a functional justice system. As indicated above, the justice system in Zimbabwe has 
been heavily compromised since 2000. It is now evident from many judgments that the 
Zimbabwean bench is partisan. The judges have been given farms and other perks, and all 
judges are also aware of the propensity for the government to take action against those judges 
seen as making unwelcome judgments. Anyhow, the government frequently states that it will not 
abide by judgments that they perceive to conflict with their interests. Most recently, the 
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government stated quite baldly that it would not abide by a ruling of the SADC Tribunal in 
Windhoek, and there are many other examples. So judges operate in a climate of intimidation 
and partisan preferences, and many judgments of the Zimbabwean courts reflect this.   

Thus, civil action may not as useful an avenue for women to redress their wrongs, except 
perhaps as a route to establish legal precedent. 

International law and Practice on Reparations 

Reparations for human rights violations is a right, and mechanisms for reparations have been 
advocated in order to curb impunity and act as a deterrent for future human right abuses22. This 
right can also be perceived to be an empowerment tool for the victim where individuals or groups 
that have been wronged can bring a case against the state or individual responsible for the 
violation as there is a sense that what happened to them is regarded by society as wrong and 
there are mechanisms available to address the wrong. The right to compensation derives from 
the right to effective remedy and the struggle against impunity.  

‘Reparations serve at least three aims: to recognize victims as citizens who are 
owed specific rights, communicating a message that a violation of such rights 
deserves action from the state; to contribute to the establishment of civic trust 
among citizens and between citizens and state institutions; and to build social 
solidarity where the society empathizes with the victims.’ 23 

This right is found in the many human right instruments that were put in place due to the 
atrocities committed during World War II, and especially those that were committed by Nazi 
Germany. These instruments have become known as international human rights and 
humanitarian law. States in these instruments are obliged to observe and uphold these rights24. 

State responsibility for acts constituting violations of basic human rights has been in existence 
since 1907. The general principle of state liability was developed under the Law of The Hague in 
Article 3 of the Hague Convention IV25. This article recognizes the general obligation on the 
perpetrator state to pay compensation for breaching the Convention. This principle of state 
liability for grave breaches of humanitarian law is also found in the four Geneva Conventions of 
194926. In 1939, the International Military Tribunal for the Trial of the Major War Criminals (IMT) 
recognized the ‘Law of the Hague’ as resembling customary law, and an international law 
principle emerged that states are financially liable towards individual victims for wartime human 
rights atrocities27.  

With regard to the legal concept that the individual as a victim of human rights atrocities and a 
claim holder has an individual and enforceable right to financial redress with the necessary jus 
standi, has developed over the years and can be found in a number of human right treaty 
regime28. The Universal Declaration of Human Rights (UDHR) in Article 8 grants ‘everyone the 
right to an effective remedy by the competent national tribunal for acts violating the fundamental 
rights granted to him by the constitution or by the law’. Article 2(3) of the International Covenant 
on Civil and Political Rights (ICCPR) grants individual the same right. Article 14 of the Convention 
against Torture and other Cruel, Inhuman or Degrading Treatment or Punishment (UN Torture 
Convention), stipulates that the individual victim of acts of torture, or his or her dependants in 
the case of death, shall, besides the domestic remedies, have a direct right to financial 
compensation for suffering29. The UN Declaration of Basic Principles of Justice for Victims of 
Crime and Abuse of Power acknowledges the general principle of financial compensation for 
victims of particular ‘state crimes’ such as unlawful detention and acts of police brutality30.  

These declarations advanced by the United Nations in including human rights violations and 
fundamental freedoms as requiring redress indicate the growing determination to find an 
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international principle on, and formula for, state responsibility for human rights violations with 
financial redress as a further consequence. The formulation of the basic principles and guidelines 
on the right to a remedy and reparations for victims of violations of international human rights 
and humanitarian law [hereinafter referred to as the UN Principles on the Right to a Remedy] by 
the efforts of the Economic Social Council (ECOSOC) is an example of such determination31.   

These UN Principles on the Right to a Remedy place an obligation on states to respect and to 
ensure the respect for human rights and humanitarian law. Included in this obligation is the right 
to prevent, investigate violations and take appropriate action against the violators, and to afford 
remedies and reparations to victims32. The aim of these principles is to afford a right to a remedy 
for victims of human rights and international humanitarian law. Included in the right to a remedy 
is access to justice, reparations for harm suffered, and access to factual information concerning 
the alleged violations. The key elements relating to the victim’s rights to reparations shall be 
‘adequate, effective and prompt’ and ‘proportional to the gravity of the violations and the harm 
suffered’33. There are five forms of reparations distinguished in these UN principles and guidelines 
and they are restitution, compensation, rehabilitation, satisfaction, and guarantees of non-
repetition34.  

The international tribunals, however, such as the International Criminal Tribunal for Rwanda 
[ICTR] and the International Criminal Tribunal for the former Yugoslavia [ICTY] have inherent 
problems with regard to remedies for victims. While their primary focus is on punishment of 
criminals, the focus on victims and their remedies is limited. Though the Statutes and Rules of 
both the Tribunals provide for restitution of property or the proceeds thereof to the victims, there 
are no remedies available for the victims under the statutes of the tribunals for serious crimes 
such as harm to life or person. Victims seeking compensation according to the Rules of both 
Tribunals must apply to a national court or other competent bodies; in these domestic 
proceedings, however, the victim may avail themselves to the judgments of the ICTY and that of 
the ICTR35.  

Because of the limited focus of these tribunals on the victims and the issue of remedies, many 
critics were advocating for the establishment of an international criminal justice system that 
would be victim orientated. This recognition of victims’ rights prompted discussion and later the 
establishment of the International Criminal Court (ICC). The International Criminal Court created 
by the Rome Statute was bestowed with the power to grant reparations to victims of human right 
violations36. There are three main categories of victims rights found in the Rome Statute and 
these are; the right to participation37, the right to protection38, and the right to reparations39. 
They are scattered throughout the various pieces of legislation that govern the proceedings of 
the Court. The inclusion of the rights of victims in the Rome Statute is an innovative development 
unlike the other criminal courts that preceded the ICC; namely the Nuremberg and Tokyo military 
tribunals, and the ad hoc tribunals for the former Yugoslavia and for Rwanda, where there is no 
precedent, either in their statutes, and in practice, relating to the inclusion of victim’s rights to 
those that are found in the Rome statute40.  

The Special Court for Sierra Leone has a similar provision regarding compensation for victims and 
this is found in its rules of Procedure and Evidence41.  The victim seeking redress under these 
rules depends on national remedies, which are lacking in most instances. The national courts that 
the victims can approach for remedies are in most cases lacking in resources, have no power and 
will to award reparations, this therefore leaves the victim with no form of redress and in turn face 
a further violation of their secondary right of effective remedy. The Regional human right courts 
have heard the majority of compensation cases and they have the authority to award 
compensation to victims of human rights and humanitarian violations. These courts and 
commissions were established under human rights treaties as monitoring mechanisms that are 
competent to receive complaints from individuals and provide these victims of human rights 
violations with a remedy42. Victims of human rights violation therefore can approach these 
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regional courts for redress. The African Court on Human and Peoples’ Rights’ compensation 
mandate is found in Article 27 of the Protocol to the African Charter, which states that “if the 
court finds that there has been a violation of a human or Peoples’ right, it shall make appropriate 
orders to remedy the violation, including the payment of fair compensation or reparation.”43  The 
Inter-American Court on Human Rights and the European Court of Human Rights are other such 
courts with this authority, and they have awarded an array of remedies including compensation.  
 
Reparations and Gender 
 
The last decade has witnessed increased efforts to impose criminal responsibility on leaders and 
others responsible for serious international crimes during periods of armed conflict or mass 
violence44. One of the most revolutionary advances in these efforts has been in redressing crimes 
committed against women and girls, particularly rape and sexual slavery. Though there have 
been international humanitarian and human rights laws prohibiting sexual violence, they were 
either not been implemented or ignored. International human rights law treaties that focus on 
women offered protection for women, but were never taken seriously either during war times or 
times of serious conflict. The Convention on the Elimination of All Forms of Discrimination against 
Women (CEDAW), for example, prohibits discrimination and disparaging treatment on the basis 
of “sex”, and this prohibition is extended to violence against women45. The Declaration on 
Elimination of Violence against Women (DEVAW) also provides protection against all forms of 
violence against women, including sexual violence, whether committed in so-called peacetime or 
in wartime, in the private sphere or in the public sphere46. The Optional Protocol to CEDAW also 
offers protection to women with enforcement measures to monitor and ensure compliance with 
CEDAW through its complaints procedure that allows women to submit claims of violations of the 
convention47. This protection of women is also found in the African Union Protocol on the Rights 
of Women in Article 11, and the recently signed SADC Gender and Development Protocol has 
protective measures for victims of gender based violence, Article 2048.  The recent progress by 
the ICTR and ICTY in prosecuting various forms of gender-related violence has also been crucial 
in the fight towards the recognition of women and girls as victims and the crimes committed 
against them during times of conflict49.   

The Yugoslavia and Rwanda Tribunals have developed the most significant jurisprudence in 
relation to gender and sex crimes. The Akayesu judgment handed down by the ICTR 
characterized rape as an instrument of genocide50. The court concluded that: ‘rape and other 
forms of sexual violence were used as instruments of genocide, and also the crimes formed part 
of a widespread and systematic attack directed against civilians, constituting crimes against 
humanity’.  This was the first ever conviction of either genocide or crimes against humanity for 
sexual violence. The Trial Chamber also articulated the seminal definitions of rape and sexual 
violence under international law, and recognized forced nudity as a form of sexual violence, 
constituting inhumane acts and as crimes against humanity51. The ICTY adopted the Akayesu 
definition of rape in the Celebici trial chamber judgment52. In the Celebici judgment by the ICTY it 
was found that superiors could be held criminally responsible for crimes committed or about to 
be committed by their subordinates. Superior responsibility may also be used to hold military and 
civilian leaders accountable for sexual violence committed by subordinates that the superior 
negligently failed to punish or prevent53.  

The inclusion of a broad range of sexual crimes within the jurisdiction of the ICC is a further 
development in the global awareness of continuing impunity for gender and sex crimes54. The 
most significant provisions regarding women’s rights, and the crimes that fall under the 
jurisdiction of the court are found in Part II of the Rome Statute. In Articles 7 and 8 of this 
statute, the definition of war crimes and crimes against humanity are given, and a broad 
spectrum of gender specific crimes is listed. Rape, sexual slavery, enforced prostitution, forced 
pregnancy, enforced sterilization, and any other form of sexual violence constituting a grave 
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breach of the Geneva conventions regarding war crimes or other forms of sexual violence crimes 
of comparable gravity regarding crimes against humanity, are the sexual crimes that are all 
listed55. These provisions on gender crimes in the statute are significant, in that previous 
international humanitarian law treaties failed to properly address sexual and gender violence.  
The inclusion of gender crimes as war crimes and crimes against humanity was a significant step, 
as this was overcoming the discriminatory and inadequate treatment of sexual violence crimes 
under international law. The characterization of sexual crimes in the statute is important to the 
ICC’s capacity to indict sexual violence crimes in multiple ways56.   
 
In a majority of the cases, compensation or reparative justice either arrives too late or not at all 
for women. The inclusion of a gender dimension in transitional justice policies is clearly a function 
of the perception of women in a given society, and in many cases, as for example in Rwanda and 
South Africa, the effects of organized violence and torture on women are not given sufficient 
priority57. Women during times of conflict suffer similar forms of violence to those that men may 
also suffer, but they are other forms of violence that women are subjected to which are specific 
to women, and which require special attention when the question of redress arises58. As echoed 
by the United Nations Security Council Resolution 1325 on Women, Peace and Security, which 
recognized this loophole, expressed “concern that civilians, particularly women and children, 
account for the vast majority of those adversely affected by armed conflict, including as refugees 
and internally displaced persons and increasingly are targeted by combatants and armed 
elements.”59 There was a further call made in this resolution that “on all actors involved, when 
negotiating and implementing peace GPAs, to adopt a gender perspective, including, inter alia; 
the special needs of women and girls during repatriations and resettlement and for the 
rehabilitation, reintegration and post conflict reconstruction”. 

The treatment of women during times of conflict and the subsequent failure to incorporate 
gender based violence and women’s participation in the transitional justice programmes adopted 
by governments, led to a group of women’s organizations and activists from all over the world in 
coming up with a declaration that addresses the issue of organized violence against women. In 
May 2007, the Nairobi Declaration on Women and Girls’ Rights to Remedy and Reparations was 
drafted with the belief that justice for women and girl survivors of sexual violence will never be 
achieved if reparations programmes are not informed and directed by those they are meant to 
serve60. National governments are further called upon in the declaration to bear primary 
responsibility for providing remedy and reparation within an environment that guarantees safety 
and security. The Nairobi Declaration stresses that any form of compensation for women should 
be done with full consultation of the affected women themselves, as they know what they 
require. The Nairobi Declaration thus seeks to:    

Empower women and girls, support their efforts to rebuild trust and relations 
and foster their participation in social reconstruction. Decision-making about 
reparations must include victims as full participants;  
Address social inequalities and discrimination in existence prior to conflict, 
which lie at the root of violence against women and girls in times of conflict; 
Promote social justice and encourage the transformation toward a fair and 
equal society;  
Emphasize the importance of truth-telling in order to allow women and girls to 
move ahead and become true citizens. Abuses against women must be named 
and recognized in order to raise awareness about these crimes and violations, to 
positively influence a more holistic strategy for reparation and measures that 
support reparation, and to help build a shared memory and history.  
 

Although the Nairobi Declaration has no binding authority, it raises the critical elements required 
to ensure that the issues raised by women victims of violence are addressed in a way that is 
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beneficial to them. Women in Zimbabwe would benefit from the adoption of the Nairobi 
Declaration now that the new government has been constituted and there is a move to address 
the current violence. 
 
Compensation for Women Human Rights Defenders  

Organizations like Zimbabwe Lawyers for Human Rights and the Zimbabwe NGO Human Rights 
Forum have taken cases for their clients before the courts to demand compensation for pain and 
suffering after having suffered human rights abuses perpetrated by state agents; mainly the 
police and the army61. These are cases that have gone through the courts of law since 1998 and 
they have received favorable judgments in most instances, proving that these cases are not 
bogus as has been claimed previously by government officials. In most of these cases the 
plaintiffs have been men, and, when women approach these organizations, they are usually the 
seeking compensation for wrongful death of their spouses as the latter were the breadwinners. 
This is not to say that women do not seek compensation for themselves; many women are 
involved in fighting for their rights and they have suffered just as much as the men. One of the 
biggest social justice movements in Zimbabwe is woman-based, Women of Zimbabwe Arise 
(WOZA), who have suffered greatly at the hands of the law enforcement agents, and they have 
instituted cases against the government for damages62.          
 
The most recent period in Zimbabwe’s history has produced a number of serious considerations 
about the role of transitional justice, and, the most formal of these, the resolutions of the 2003 
Johannesburg Symposium, made strong recommendations for the establishment of a Truth, 
Justice, and Reconciliation Commission63. The main recommendation of the 2003 Symposium, 
that there is need to consult the victims themselves, began, but this consultation has not been as 
broad and far reaching as it should have been. One small study with the victims indicated general 
approval of the 2003 Symposium, and the need for a strong emphasis upon justice in any 
transitional justice process64.   

With the likelihood of political transition looming, the need to consult the victims becomes 
imperative, and hence a small pilot study was recently undertaken to get a feel of the views of 
the victims65. A simple questionnaire was designed that would cover the major areas involved in 
any transitional justice process in a future Zimbabwe. The questionnaire was translated into the 
two indigenous languages and 25 interviewers were then sent out into the community with the 
task of interviewing as many activists each as they could. 

The choice of activists was deliberate. Those that have become activists have a high probability 
of having been affected by the organized violence and torture of the past 9 years, and hence the 
sample will reflect those that have a very high interest in transitional justice. The sample was not 
meant to reflect the attitudes of the general population, but rather a population that may be 
presumed to have strong personal interest in accountability and redress for the violations that 
they may have experienced. The final sample was composed of 514 activists, of whom 57% were 
male and 43% were female.  

The questionnaire asked if the respondents thought that people who are victims of politically 
motivated crimes or crimes against humanity should receive compensation, a resounding 87% 
said yes. They were asked whether women had been affected differently to men by politically 
motivated crimes or crimes against humanity and 64% felt women have been affected 
differently. As mentioned, in the introduction women, suffer human rights abuses differently from 
men66. The biggest difference between violations suffered by men and women was sexual 
violence. The survey also asked respondents if they thought that women victims of politically 
motivated crimes or crimes against humanity need to be compensated differently to men, and 
53% felt that women should be compensated differently to men. This goes to show that the 
victims themselves are aware that there are differences between men and women’s experiences 



 11 

of violence and this has to be taken into consideration, as it was in the 2003 Johannesburg 
Symposium.  One of the recommendations of the Symposium is as follows: 

That the necessary institutions be set up to deal with past and present human 
rights abuses and that such institutions be empowered not only to investigate 
and seek the truth but also to recommend criminal prosecution, provide for 
redress and reparations for victims and lead to the healing of the nation. Such 
institutions must encourage and sensitively deal with special needs of the 
victims. This is particularly important in dealing with women and children as 
victims.    

When dealing with crimes against women, and particularly sexual violence, it is important to be 
aware that violence involves psychological, emotional, and spiritual pain, which is compounded 
by the fear of contracting HIV/AIDS and the associated stigma. When women are subjected to 
sexual violence, this is frequently to punish the men because, when a woman’s honour is 
compromised, it is the men that are the intended target, as they ought to suffer the shame and 
humiliation. Women and their families are generally the most common victims of conflict 
situations and Zimbabwe is no exception as has been pointed out earlier.   

If a decision is made to embark on a compensation or reparations programme, it is thus 
important to pay special attention to women and children to provide individual support by being 
aware of the fact that victims of violence usually find it difficult to recognise their legitimate social 
rights, especially rights arising from their status as victims. Counselling centres should be 
established to help these women and those for whom they provide care for other victims of 
political violence in conjunction with the compensation programme. It must be made sure the 
programme is understood and that the women’s expectations are kept realistic.  

There are different remedies that can be taken when a person has been aggrieved by law 
enforcement agents, civil action or prosecution to name a few but the culture of fear that has 
permeated through all aspects of Zimbabwean society, coupled with impunity for the 
perpetrators, has made people wary to take matters up with the authorities when they have been 
violated67. Ignorance of the law and what remedies are available when one has been violated are 
also to blame for the lack of action on the part of the victims. There is very little legal literacy in 
Zimbabwe, particularly amongst women, and in many instances the complainants give up before 
the process is finalized because of the failure to understand the legal process., the fact that the 
process is lengthy makes  it worse as the women cannot afford to attend the court sessions.  Any 
transitional justice mechanism has to take this into consideration, there has to be a programme 
that includes legal education. The programme must not only have information in print form 
and/or not in vernacular, as in most communities women are the least educated and as the 
intended beneficiaries this has to be taken into account.  Information ought to be easily 
accessible, acceptable, and affordable, as well as clear and simple.   
 

There are, however, some people who are brave enough and take up one of the possible ways of 
seeking redress; civil action for damages. As mentioned above, there are organizations suing 
government on behalf of these people, for pain and suffering resulting from organized violence 
and torture perpetrated by law enforcement agents, but there are problems related to this. These 
clients will have met their fate with the state agents, and when they sue it is mainly for injuries 
sustained from assault, assault with the intent to do grievous bodily harm (GBH), unlawful 
detention, and unlawful arrest, which are crimes stipulated under the Zimbabwe criminal code.  

According to Zimbabwean law, torture is not a specific crime, but the violations described by the 
clients show that, according to the UN Convention on Torture’s definition, the acts amount to 
torture68. These violations include being beaten with baton sticks, butt of guns, electric wires, 
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metal rods, hosepipes (or whatever other instrument the police have at their disposal), falanga, 
and cruel and degrading treatment, with the specific abuse of women in having to remove their 
underwear whilst in detention69. This has been a major obstacle with Zimbabwean cases of 
torture, but there have been cases where judges have acknowledged that the police have been 
guilty of torture and awarded substantial damages70. Torture however is elevated to the status of 
jus cogens, that is to say, an unconditional norm of international law71. It is a norm, which 
cannot be derogated from by States and their officials, even if they are not party to any treaties 
prohibiting the same. Torture is also prohibited by the Universal Declaration of Human Rights, 
which is said to have achieved the status of customary international law72. 

Torture of political prisoners, including vulnerable women73, by the police has become common, 
and, unfortunately, it is not limited to political prisoners, but is also inflicted upon those accused 
of criminal offences as well. The police have been responsible for the worst human rights abuses 
in Zimbabwe and have shown complete disregard for the rule of law74. They show disrespect and 
contempt for the law, lawyers and judicial authorities to an extent that has seriously endangered 
the administration of justice and the rule of law in Zimbabwe75. As the police are following the 
orders of the ruling party, there has been nothing done to investigate the allegations of police 
brutality76. The Police Act (Chapter 11:10) states, in Section 29, that a police officer who 
contravenes the Act or an order made under the Schedule of Offences shall be liable to be tried. 
One of the offences in the schedule is “using unnecessary violence towards or neglecting or in 
any way ill treating any person in custody or other any other person with whom he may be 
brought into contact in the execution of his duty.” There is nothing on record that shows that a 
police officer has ever been disciplined for using violence against a detained person in custody. 
There are no proper internal police mechanisms for investigating cases of police abuse within the 
Zimbabwe Republic Police force77.  

According to Zimbabwe’s Constitution, Section 76 (4a), complaints about torture can be lodged 
with the police or the Attorney General, who may order an investigation into allegations of 
torture or other abuse. In general, the police are responsible for carrying out investigations into 
all crimes. There is no special procedure relating to a person in custody who raises a complaint 
about torture. Under Section 113 (5) of the Criminal Procedure and Evidence Act, if a person 
appears in court and informs the magistrate that he or she has been tortured or abused while in 
custody, then the magistrate can order an investigation into the allegations78. However, the State 
has shown little inclination to pursue cases against law enforcement agents who are perpetrators 
of politically motivated violence79. Zimbabwe has no independent external body to adequately 
deal with cases of human rights abuses, but, in an April 2006 interview, the Minister of Justice 
and Parliamentary Affairs talked about a constitutional amendment to introduce a human rights 
commission but this never materialized80. There is provision for the setting up of a Human Rights 
Commission under the Global Political Agreement, and the enabling Constitutional Amendment 
19, but this will obviously not have retrospective powers unless this is specified in the statute 
setting up this Commission. 

Challenges faced in awarding Reparations 

Many of the cases in the international system regarding compensation have been heard in 
regional human rights courts81. However the methods employed by these courts to calculate 
damages have been inconsistent, and there is little explanation offered by these courts on the 
methodologies used, and the legal principles underlying these decisions are vague and 
inconsistently applied82. In some of the cases the judges have made decisions based on no more 
than a feeling for an appropriate compensatory sum. This problem is also found not only at 
regional court levels but also at national court levels. For example, the Rwandan national courts, 
through a modification of the current system creating a special chamber to deal with the 1994 
genocide, victims can become party to a criminal trial and make civil claims before the same 
judge. If the perpetrator is found guilty, the judge can at award damages to the victims at the 
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same time. However there has not been consensus on an adequate compensation for the various 
violations: similar losses and damages have resulted in very different compensation being 
awarded by different judges83. 

The regional courts tend to calculate awards based on subjective judgments of worth for the 
victim and the wrongdoer, their conduct and social status rather than the objective standard84. 
The UN Principles on the Right to a Remedy have failed to address these methodological issues, 
and, in discussions held in order to improve these principles and guidelines on this issue, there 
has been no mention of methodological considerations85. 
 
Different reparations policies have been applied by different countries. However there are similar 
problems that exist in those policies that need urgent attention. Firstly, the raw reality that exists 
is that women’s voices are drowned during the formulation of the transitional justice mechanisms 
and there is growing need to reverse the traditional norms of gender absence in such 
discussions86. Reparations policies that make compensation of victims its primary aim should not 
escape a gender sensitive analysis. For example, loss of land or property is an identifiable 
material harm suffered by victims and one that can be remedied either by restitution or 
compensation. But, if too much emphasis is place on this loss, this might have a disparate impact 
on women who tend to be under-represented among land and property owners due to the 
cultural considerations and the general status of women in their society. There is a need to 
formulate social programmes and resources that will assist women in rebuilding their lives and 
that will reach out to rural women, who, in majority of the cases, are mostly affected during and 
after the conflict87.  
 
Linking access to reparations of female victims to participating in truth telling mechanisms can 
result in depriving many women of the possibility of reparation.  In both the South African and 
Timor-Leste experience, it has been shown that forcing women to come out as victims to qualify 
for reparations may have a largely inhibiting effect, especially for victims of sexual violence who 
hold back because of shame or fear88. It is important to highlight that reparations can never 
restore the victims fully to the status quo ante, and can be only a part of a package of 
transitional justice that may include other transitional justice options, such as truth-seeking, 
institutional reforms and prosecutions. An integrated approach is desirable, the failure of which 
might be perceived to be an attempt of buying victims.  
 
Reparations often run up against a shortage of resources, and international donors cannot be 
relied on for such payments. For example in South Africa, the Committee for Reparations and 
Rehabilitation (CRR) assessed interim payment for victims with ‘urgent needs such as medical, 
emotional, educational and material/or symbolic.’ However, the payments were paid out very 
late, almost two years after the CRR recommendations were sent to the government. In Sierra 
Leone, the TRC recommended reparations for amputees, the wounded, women who suffered 
sexual abuse, children and war widows because they were victims of multiple violations, and 
deemed in an urgent need for a particular type of assistance to address their current needs. A 
Special Fund for War Victims was to be created to administer the reparations that were to be 
paid out. However the recommended timeline has passed and the fund has not been 
established89. 
 
The systems that have been formulated for the protection of human rights on charter and 
treaties suffer from a general absence of strong inter and intra-state accountability mechanisms. 
The existing human rights protection regimes are in themselves weak in terms of available 
sanctions and remedies against the violating state, and are even weaker in respect to the 
eventual enforcement of such sanctions. This is compounded by leaving the implementation of 
human rights solely left to the discretion of the individual signatory states90.  
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Under the regional human rights regimes, some problems exist. The European Court of Human 
Rights, for example, does not acknowledge a general and independent right to financial 
compensation in all instances of violations irrespective of the gravity of the breach. The victim’s 
right to financial redress under the European Convention remains therefore subject to the victim’s 
home states internal domestic law, with a few exceptions permissible under this convention91.  
 
The Inter-American system of human rights protection is faced with the problem of a lack of 
means necessary to enforce compliance with findings. Since 1988, the IACHR has delivered more 
than 41 judgments on state responsibility for human rights violations and have ordered 
respective states to pay reparations, but, however, the court lacks the power of executing its 
judgments. The Inter-American Commission on Human Rights can only request information on 
measures adopted by member states and not force a state to comply with its findings or follow 
its recommendations92.  Under the African human rights system, the charter authorizes the 
African Commission on human and people’s rights to consider complaints from individuals whose 
rights have been violated under the charter. But, unlike the European and Inter-American human 
rights courts, the commission is a quasi–judicial body and its decisions do not carry the binding 
force of decisions from a court of law, but has persuasive authority akin to the opinions of the UN 
Human Rights Committee93. 
 
Conclusions 
 
Violence denies women their most basic human rights as it limits their access to resources, right 
to land, shelter and food, as well as their freedom of expression and association. Their ability to 
participate in activities such as work, empowerment programmes, and civic engagement is 
affected. Unless the government’s legal and security departments are revamped and the culture 
of aggression and impunity is done away with, women will continue to be susceptible to violence 
inside and outside their home. From the research conducted before and after the Johannesburg 
Symposium, it is clear that victims of political violence are interested in truth, justice and 
remedies to address the human rights violations of the past. Lasting peace can only be achieved 
when proper and accurate records of the abuses are preserved, perpetrators are held 
accountable, individuals and communities are healed through remedies made after consultations 
with the victims as the intended beneficiaries, and assurance that the abuses will never happen 
again.     The treatment of women during politically turbulent periods remains a serious matter, 
and the fact that the 15 September GPA recognizes this is welcomed. What remains to be seen is 
whether the clauses in the GPA will be fulfilled in order to protect and promote human rights 
particularly ensuring gender equality and ending politically motivated violence against women in 
accordance with all the regional and international human rights instruments Zimbabwe has 
signed. Addressing violence against women is investing in the future.   
Recommendations 

To the new government of Zimbabwe: 

• Adhere to the GPA particularly by; 
                  a) Returning to the rule of law. Article 11 
                 b) Bringing all the perpetrators of violence to book. Article 18.5 (c)    
                c) Ensuring that there is no discrimination based on gender. Article 7.1(a)   
                d) Ensuring community integration and national healing. Article 7.1(c)   

• Any transitional justice mechanism needs to be complemented by other 
programs, e.g. education, legal literacy and socio economic concerns in order 
that victims especially women and girls be able to rebuild their lives; 

• Recognized and involve women at every stage of the transitional process on 
issues that relate to them as women. The process has to look at human 
rights abuses perpetrated against women qua women not as generic human 
rights abuses;  
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• Incorporate all signed human rights instruments relating to women into 
domestic law; particularly the SADC Protocol on Gender and Development.  

 
To SADC: 
 
• Ensure the Zimbabwe government implements the GPA and the SADC 

Protocol on Gender and Development.    
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